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THE DOCTRINE OF FARRELL FS. LOCKHART 

AND ITS RELATION TO OTHER RULES 

APPLICABLE TO THE LOCATION 

OF MINING CLAIMS. 

Part I. 

The law in relation to the making of mining locations is in an 
unsatisfactory condition, and will remain so until the Supreme 
Court of the United States gives adequate reconsideration to the 
problem presented in the case of Farrell v. Lockhart.^ In that 
case, under the guise of "qualifying" the earlier case of Lavagnino 
V. Uhlig/ the Supreme Court in efltect overruled the earlier case, 
and did so in a way that is most troublesome. "Not doubting at 
all the correctness of the decision in the Lavagnino case"^ and not 
stopping "to particularly reexamine the reasoning expressed in the 
opinion in Lavagnino v. Uhlig as an original proposition"* the 
court proceeded to announce that "whatever may be the inherent 
cogency of that reasoning"" still because of the possible danger of 
injuriously affecting "vested rights" the doctrine of Lavagnino v. 
Uhlig would be "qualified" in the way stated in the opinion," and 
hereafter explained. In taking such a position the court simply 
postponed the day when a reexamination on principle of the ques- 
tion involved must be made. When the day for that reexamination 
comes, many things should be considered not touched upon in the 
opinions in Lavagnino v. Uhlig and JParrell v. Lockhart. Indeed, 

'(1908) 210 U. S. 142. 

=(1905) 198 U. S. 443. 

^210 U. S. 142, 146. 

"Ibid. 

Ubid. 

'Ibid. 146-147. 
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a proper determination of the doctrine which should govern in the 
situations to which those cases relate requires a survey of the whole 
problem of mining locations. In order to make this clear, it is only 
necessary to make such a survey. In the course of that survey the 
points decided by Lavagnino v. Uhlig and by Farrell v. Lockhart 
will be explained. 

By the federal statutes 

"All valuable mineral deposits in lands belonging to the United 
States, both surveyed and unsurveyed, are hereby declared to be 
free and open to exploration and purchase, and the lands in which 
they are found to occupation and purchase, by citizens of the United 
States and those who have declared tiieir intention to become 
such."^ 

The deposits then are open to exploration and purchase and the 
lands to occupation and purchase, and it is provided that these acts 
may take place 

"under regulations prescribed by law, and according to the local 
customs or rules of miners in the several mining-districts, so far as 
the same are applicable and not inconsistent with the laws of the 
United States."' 

The regulations which govern the location of mining claims are 
usually a combination of the provisions of state statutes and federal 
statutes, but in a few parts of the country miners' customs and 
rules are operative to some extent; but the express regulations 
relate to the acquisition of a claim by the doing of the acts of loca- 
tion, and do not cover certain interesting situations prior to at- 
tempted location which first require our attention. 

A. Rights of a Prior Prospector Before His Acts of Location 
and Before a Discovery by Him. 

If a prospector upon the public domain is simply searching for 
mineral and a second prospector comes along and tries to search 
in the same ground that the first prospector is going over, what 
are their respective rights? If both are citizens of the United 
States, or persons who have declared their intention to become 
such, they are, of course, licensed by the federal statutes to make 
such a search. Neither, therefore, is a technical trespasser on the 
public domain and yet, neither having yet made a discovery which 
will justify a location, it is impossible to say that either has any- 
thing corresponding to title. The first man on the ground, however, 

'Rev. St. U. S. Sec. 2319. 
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has a certain priority of right. To begin with, the mining law sta- 
tutes are based on the idea that prior in time is prior in right. 
Indeed, the doctrine of priority in time as giving a certain priority 
in right was adopted in mining matters in order to prevent as far 
as possible undesirable altercations and a resort to violence. Ac- 
cordingly the first man on the ground, if he is making an honest 
effort to find a mineral deposit, is to be protected, to some extent 
at least, against later prospectors. All the cases agree as to that, 
and the only debatable questions are as to the amount of ground as 
to which, and the time for which, such protection to the first pros- 
pector against the second and other prospectors shall be accorded. 
Those questions may arise either where the first prospector has 
done nothing but try to find a mineral deposit to stake, or where he 
has actually staked out a claim but has made no discovery. Even 
in the former case where there are no acts of location, and no dis- 
covery as yet, the prior prospector has rights which a mere tres- 
passer must respect, for the courts will protect him against such a 
trespasser.^ The ground in the prior prospector's actual posses- 
sion can be taken from him only by one who actually makes prior 
discovery and, in the honest belief that his vein or placer deposit 
runs or lies in a direction to justify doing so, peaceably throws the 
lines of his location so as to include the ground where the prior 
prospector is working. The prior prospector, in other words, is 
given priority, but can maintain his priority only by making a dis- 
covery, or what under the relation back doctrine of Erhardt v. 
Boaro^" will be deemed one, before the second prospector does, 
and then by following up the discovery by the requisite acts of 
location. The prior prospector's pedis possessio will be respected 
and protected as against mere trespassers, but unless discovery 
followed by the acts of location comes to the assistance of that 
possessio pedis of the prior prospector, his rights must yield to 
those of one who is second or later on the field, but who makes a 
discovery and without a resort to violence or trickery bona fide 
locates so as to embrace the ground occupied by the prior but 
unlucky prospector.^^ 

'Protective M. Co. v. Forest City M. Co. (1909) 51 Wash. 643; Brandt 
V. Wlieaton {1877) 52 Cal. 430; Whiting v. Straup (1908) 17 Wyo. i, 23. 

"(1885) 113 U. S. 527. See Phillips v. Brill (1908) 17 Wyo. 26. 

"Whiting V. Straup (1908) 17 Wyo. I. "A valid claim to unappro- 
priated public land cannot be instituted while it is in possession of another 
who has the right to its possession under an earlier lawful location. 
* * * Nor can such a claim be initiated by forcible or fraudulent entry 
upon land in possession of one who has no right either to the possession 
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B. Rights of a Prior Prospector After His Acts of Location 
but Before a Discovery by Him. 

The case where the prior prospector, without making a dis- 
covery performs the acts of location is on principle the same as that 
just discussed, where neither discovery nor the acts of location can 
be credited to the prior prospector. But the authorities are not 
uniform in their holdings. 

Where the prior prospector has already staked out the ground 
or designated it by posted notices, but has not yet discovered a 
locatable deposit, some courts are inclined to protect him against 
the second prospector to the extent of the full ground staked or 
claimed in the notice and for the period of his diligent search for 
mineral^* unless the first prospector voluntarily forgoes his ad- 
vantage and allows the second prospector to explore the staked 
or described ground, in which latter event if the second pros- 
pector makes the first discovery and follows that up in proper 
time with the acts of location, he is given the ground." But the 
better opinion is that even though the acts of location have been 
performed and the claim therefore has been staked on the ground 
or claimed in a notice describing the ground to be staked, "the 
prospector's rights are confined [until discovery] to the ground 
in his actual possession,"^* and that even that ground may be 

or to the title. * * * But every competent locator has the right to 
initiate a lawful claim to unappropriated public land by a peaceable ad- 
verse entry upon it while it is in the possession of those who have no 
superior right to acquire the title or to hold the possession. * * * Any 
other rule would make the wrongful occupation of public land by a tres- 
passer superior in right to a lawful entry of it under the acts of Congress 
by a competent locator." Thallmann v. Thomas (1901) iii Fed. 277, 
278-279. 

"In Bulette v. Dodge (1905) 2 Alaska 427, 431, the court said: "It is 
fairly demonstrated by the evidence that, prior to any attempt by the 
defendants to discover mineral on this claim, the plaintiff was in the actual 
possession thereof, and in good faith actually engaged in sinking a dis- 
covery shaft. This actual possession of a part gave him possession of the 
whole." See also Phillips v. Brill (1908) 17 Wyo. 26, 38. 

"Grossman v. Pendery (1881) 8 Fed. 693; Johanson v. White (1908) 
i6o Fed. 901 ; Hanson v. Craig (1909) 170 Fed. 62. 

"Gemmell v. Swain (1903) 28 Mont. 331, 335. There the court said 
of a plaintiff who had found a vacant twenty acre tract of public land and 
was prosecuting work in three shafts on the tract without yet having a 
discovery and who had posted at each shaft a notice claiming 750 feet east, 
750 feet west, 300 feet north and 300 feet south from the point where the 
notice was posted: "He was simply a prospector upon the public domain, 
with the bare naked possession of the ground immediately about the three 
shafts where he was prosecuting his work. His possession was only such as 
is characterized in the law as possessio pedis, and could not be enlarged 
to include the entire 20-acre tract, or the whole amount of ground which 
he might have claimed under one or more quartz locations." Id. 335. 
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taken away from him by the second locator if the latter makes 
the first discovery and, honestly believing his discovered vein or 
placer deposit so runs as to make his location properly include the 
ground in the first prospector's actual possession, peaceably fol- 
lows up the discovery by staking so as to include that land,^' and 

"Hanson v. Craig (1909) 170 Fed. 62; Whiting v. Straup (1908) 17 
Wyo. i; Garthe v. Hart (1887) 73 Cal. S4i- 

In an article by Thomas R. Shepard Esq., on Placer Mining Law in 
Alaska in 18 Yale L. J. S33i S42-543> 't is suggested that in some cases a 
constructive trespass ought to invalidate a claim as against a staked loca- 
tion unsupported by a discovery but in the locator's actual possession. 
The paragraph deserves quotation here. It is said: 

"But 'blanket locations' are common in Alaska. A man locates, in the 
names of himself and seven others, an association [placer] claim of one 
hundred and sixty acres. Such a claim, extending half a mile in each 
dimension, may include within its boundaries half a dozen single claims 
of twenty acres each, previously staked, as well as several small fractions 
left 'open' (that is, not located upon), interspersed among them; yet the 
comer and side line stakes of the association claim may lie wholly outside 
the single claims, so that no visible trespass was committed in setting 
them. But if one of the prior locators, over whose claim a blanket is thus 
thrown, is in actual possession of it, and objects to the newcomer's staking 
ground which includes his own, does not the staking of the blanket claim 
constitute a trespass upon the objector's ground, for the purposes of the 
rule that a trespass can initiate no rights, equally as if the later locator 
walked across the other's ground in setting his stakes, instead of around 
it? Much may be said in support of the view that this is virtually a 
trespass, making the attempted location void as against included claims 
in actual possession under color of right The Alaska courts have not to 
my knowledge ^ne so far as this, however. But it has been wisely held, 
in the second division, that the blanket location must be supported, as to 
each detached parcel that it embraces, by a separate discovery thereon, 
whether those parcels are previously unstaked fractions lying between the 
claims adversely held, or are such claims themselves." 

The pedis possessio of the prior prospector is protected, however, only 
because it is good public policy^ to prevent the_ actual breaches of the 
peace on the public mineral domain which otherwise would be encouraged, 
and there would seem to be no reason whatever for invalidating a claim 
openly and peaceably located and based on a genuine discovery, just be- 
cause of the pedis possessio of a prospector whose actual possession was 
respected until it ceased to have any validity and whose attitude is simply 
that of the dog in the manger. 

In Hanson v. Craig (igop) 170 Fed. 62, 64-65, where the second pros- 
pector made his discovery within the ground staked by the first prospector, 
who, however, had made no discovery, Ross, J., for the court said: 

"The exclusive right of possession is by section 2322 of the Revised 
Statutes (U. S. Comp. St 1901, p. 1425) conferred only on one who has 
made a valid location, one of the essentials of which is, as has been said, 
a discovery of mineral. Prior to that time all such mineral land is in law 
vacant and open to exploration and location, subject to the well-established 
rule that no prospector is authorized by any form of forcible, fraudulent 
surreptitious, or clandestine conduct to enter or intrude upon the actual 
possession of another prospector; for every miner upon the public domain 
IS entitled to hold the place in which he may be working agamst all others 
having no better right. Zollars v. Evans (C. C.) s Fed. 172. The matter 
is, we think, well and tersely put by Costigan on Mining Law, p. 156, 
where he says: 
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if prior to the second prospector's location the first prospector 
has not already come upon such evidence of a vein or placer de- 
posit that his diligent prosecution of work to the uncovering of 
the vein or deposit will make his discovery, by relation back, prior 
to that of the second prospector." Yet for all that the first pros- 
pector, yielding though he must to the peaceable valid location 
of the subsequent prospector, made on a discovery prior to that 
of the first prospector, has rights which a mere trespasser must 
respect; for the courts will protect him against such a tres- 
passer." 

C. Rights of a Prospector Who Performs the Acts of Loca- 
tion Without a Discovery and Later j Before Third Parties Acquire 
Rights, Makes a Discovery Within the Ground Staked by Him, 

Prom what has already been said it might be supposed that 
the performance of the acts of location prior to discovery is mere 
wasted energy, but such is not the case if a discovery follows. 
The prior prospector's acts of location, though they precede dis- 
covery, are not nugatory if his discovery antedates that of the 
second prospector; for while discovery should precede the acts 
of location — indeed the language of the statute is that "no loca- 

" "Pedis possessio' means actual possession and pending a discovery 
by anybody the actual possession of lie prior arrival will be protected to 
the extent needed to give him room for work and to prevent probable 
breaches of the peace. But while the pedis possessio is uius protected, it 
must yield to an actual location on a valid discovery made by one who 
has located peaceably, and neither clandestinely, nor with fraudulent pur- 
poses.' 

"These views are, we think, well sustained by numerous decisions. 
* * * Applying the foregoing decisions to the present case, it is im- 
possible to hold upon the record here that the defendants in error had 
such a possession of the strip of public land 660 feet wide and two miles 
long [claimed by them as a placer] as precluded any other good-faith 
prospector from peaceably going within those boundaries and himself 
making^ a discovery and location." 

While this case announces what is believed to be the sound view, there 
are cases to the contrary. See Costigan, Mining Law 156, n. 39. 

"Erhardt v. Boaro (1885) 113 U. S. 527. 

"See cases in note 9 supra. In Miller v. Chrisman (1903) 140 Cal. 440, 
447, it is stated that one who has in good faith fulfilled the various acts 
of location of lands as oil lands and who, without having made a dis- 
covery, remains in possession "and with due diligence prosecutes _ his 
work toward a discovery, is fully protected against all forms of forcible, 
fraudulent, surreptitious or clandestine entries and intrusions upon his 
possession." Compare the similar holding as to land occupied for town 
purposes, Zeiger v. Dowdy (Ariz. 1911) 114 Pac. 565. 
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tion of a mining claim shall be made until the discovery of the 
vein or lode within the limits of the claim located"" — ^the claim is 
good if discovery follows the acts of location, providing it pre- 
cedes the acquisition of rights by third persons." 

As Brewer, /., said for the court in Creede Mining Co. v. 
Uinta Tunnel Co.:'"' 

"But what is the meaning of the statute? Its language is 
'no location of a mining claim shall be made until the discovery 
of the vein or lode within the limits of the claim located.' Does 
that require that a discovery must be made before any marking 
on the ground, especially when, as under the Colorado statutes, 
several other steps in the process of location are prescribed, or 
does it mean that no location shall be considered as complete until 
there has been a discovery? Bearing in mind that the principal 
thought of the chapter is exploration and appropriation of min- 
eral, does it mean anything more than that the fact of discovery 
shall exist prior to the vesting of that right of exclusive posses- 
sion which attends a valid location ? * * * Doubtless a locator 
does not acquire the right of exclusive possession unless he has 
made a valid location, and discovery is essential to its validity, 
but if all the acts prescribed by law are done, including a dis- 
covery is it not sacrificing substance to form to hold that the order 
of those acts is essential to the creation of the right?" 

Under this doctrine no repetition of the acts of location or of 
any of them, and no amendment of record, is needed to perfect a 
location which, at the start, is not valid solely for want of a valid 
discovery; but the discovery prior to the acquisition by third 
persons of intervening rights, forthwith perfects the location. 

This doctrine is fundamental, and if it is accepted as sound, 
as it ought to be, then, as we shall see later, the proposition laid 
down in Farrell v. Lockhart must be deemed illogical even though 
its acceptance is supposed by the court to be expedient. The next 
few situations discussed will make that apparent. 

D. Rights of a Locator Who Bases His Location on a Valid 
Discovery but Allows a Subsequent Locator to Patent His Only 
Discovery Point or His Discovery Shaft. 

Another situation which bears upon our particular problem, and 

"Rev. St U. S. Sea 2320. 

"The cases are collected in Costigan, Mining Law 153, n. 25, 160, n. 51. 
See also Protective M. Co. v. Forest City M. Co. (1909) Si Wash. 643. 

="(1905) 196 U. S. 337. 3SI. 3S2. 
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which may perhaps as well be discussed at this point as anywhere, 
is that where an originally valid location is rendered invalid, or in 
the absence of a new discovery or discovery shaft outside of the 
conflict area would be rendered invalid, by the fact that a subsequent 
locator who has thrown the lines of his claim so as to embrace the 
prior claimant's sole discovery point or his discovery shaft, gets a 
patent to that, along with the rest of the junior claim, through the 
failure of the prior claimant to adverse. There the prior claim was 
good at the time the acts of location were performed and for a 
while after, but ceased to be valid, or in the absence of another 
discovery or discovery shaft outside of the conflict area would have 
ceased to be valid, when it ceased to include the original discovery 
or discovery shaft. 

In the preceding case — situation C — ^the mining location was 
not good at the time the acts of location were performed and the 
question was whether the claim became good ; here the claim was 
good originally, and it now becomes bad in the absence of a new 
discovery or discovery shaft elsewhere in the claim. But if such 
new discovery and such new discovery shaft, where the latter is re- 
quired, are forthcoming before the rights of third parties inter- 
vene, the location which lost its discovery and discovery shaft is 
restored forthwith as a valid location as to all but the area lost, 
and that without new marking gf the ground or a new record.*^ 
The real reason for that will be brought out in the discussion of 
the next situation, which is chosen for elaboration because of its 
closeness to the situations presented in Lavagnino v. Uhlig and 
Farrell v. Lockhart. 

E. Rights of a Locator Who Bases His Location on a Discovery 
in Prior Located Ground but Subsequently Makes a Discovery 
Withm His Claim's Limits and Outside of the Conflict Area. 

It being conceded that a location which is not based on any 
discovery is validated by a discovery within its limits which is 
made before the rights of third persons intervene, the next situa- 
tion to consider is that where a location is attempted on a dis- 
covery within prior located ground. An example is illustrated 
in Figure No. i. 

"Silver City G. & S. M Co. v. Lowry (1899) 19 Utah 334; Bingham 
Amal. Copper Co. v. Ute Copper Co. (1910) 181 Fed. 748. See Gwillim 
V. Donnellan (1885) 115 U. S. 451 Miller v. Girard (1893) 3 Colo. App. 
278. Cf. McMillen v. Ferrum Min. Co. (1903) 32 Colo. 38. 
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Figure No. i.«* 





Claim No. 1 






Point X. 






Claim No. 2 
Point Y 





Suppose that Claim No. 2 is based on a discovery in Claim No. 
I's lines — for instance, at Point X. The first question to confront 
us is, Is the claim any worse off than if it wds based on no dis- 
covery at all? Putting to one side, for the present, the question 
of trespass hereafter discussed under this situation and under 
situation K, it would seem not. In neither case would the claim 
be valid ; in both cases it would be invalid because of no discovery. 
If there had been no discovery at all, a subsequent discovery at, 
say. Point Y would validate the location under the doctrine of 
Creede Mining Co. v. Uinta Tunnel Co.^^ Although there was 
a discovery at Point X which could not validate the claun be- 
cause on previously appropriated ground, a subsequent discovery 
at Point Y before anybody else came in with a conflicting location 
necessarily would validate it — except as to the conflict area — 
under the doctrine of Creede Mining Co. v. Uinta Tunnel Co. 
provided only the locator of Claim No. 2 did not know when he 

"The claims represented are each 6oo feet wide by 1,500 feet long, and 
the same is the case in Figure No. 2 and Figure No. 3. 
"(iQOS) 196 U. S. 337- 
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located that his sole discovery was on Claim No. i.^* Neither logic 
nor expediency would seem to call for any different conclusion, 
and though in the early case of Upton v. Larkin"' the Supreme 
Court of Montana, following what it believed was the rule laid 
down by the United States Supreme Court in Belk v. Meagher^ 
decided that Claim No. 2 in Figure No. i, based on a discovery 
in the area in conflict with Claim No. i, could not be validated by 
a subsequent discovery at Point Y, that decision cannot be sup- 
ported and has not been followed. It is true that in Upton v. 
Larkin, the Montana Supreme Court simply gave a logical applica- 
tion of the doctrine of Belk v. Meagher," but Belk v. Meagher 
must be deemed qualified and restricted by Creede Mining Co. v. 
Uinta Tunnel Co.,'^ which very sensibly laid down the rule that a 
location, invalid for want of any discovery when the acts of loca- 
tion were performed, may be validated by a subsequent discovery. 
However, the argument advanced by the Montana Court in Upton 
V. Larkin must be dwelt upon as it will be significant later. As 
Wade, /., said for the court in that case : 

"If, as held by the Supreme Court of the United States in the 
Belk case, supra, a location to be effectual must be good at the 
time it is made, it follows that a location void at the time it is made, 
because of no discovery, or because the discovery was made on a 
claim already located and patented, continues and remains void; 
and it is not cured or made effectual by subsequent discovery on 
the claim located. The statute does not permit a location and 
then a discovery, but in all cases the discovery must precede the 
location. We cannot do away with the express language of the 
statute and hold that there may be a valid location of a mining 
claim before there has been a discovery on the claim located. And. 
especially, we cannot maintain a location made by virtue of a 
shaft sunk on the patented claim of another person. If, subsequent 
to the location of the Camanche claim, [the discovery shaft of which 
was within the limits of the patented Shannon claim] a discovery 
was made thereon, [outside of the boundaries of the Shannon 

"Treasury Tunnel Min. & Reduction Co. v. Boss (1903) 32 Colo. 27. 
If he knew, it would be only right to hold his attempted location to be 
fraudulent and so incapable of being validated by a subsequent discovery 
elsewhere in the claim. The proper analogy is that of an excessive location 
kno^T^ by the locator at the time he makes it to be such, and, therefore, 
deemed invalid. NichoUs v. Lewis & Clark M. Co. (1910) 18 Ida. 224; 
Leggatt V. Stewart (1883) 5 Mont 107. Cf. Walsh v. Mueller (1895) 
16 Mont. 180. 

"(1885) 5 Mont. 600, (1888) 7 Mont. 449. 

"(1881) 104 U. S. 279, 284. 

"Ibid. 

"'dgos) 196 U. S. 337- 
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claim] then was tlie time to have made a valid location of the 
claim."" 

Here we have the much praised doctrine of Belk v. Meagher 
given a very logical application. But the Colorado Supreme Court 
in expressly refusing to follow that doctrine as applied to this kind 
of a case stated what is now the prevailing doctrine as follows : 

"The order of time in which these several acts are performed is 
not of the essence of the requirements, and it is immaterial that 
the discovery was made subsequent to the completion of the acts of 
location, provided only all the necessary acts are done before inter- 
vening rights of third parties accrue. All these other steps hav- 
ing been taken before a valid discovery, and a valid discovery then 
following, it would be a useless and idle ceremony, which the law 
does not require, for the locators again to locate their claim and 
refile their location certificate, or file a new one."** 

The fact of the matter is that the doctrine of Belk v. Meagher 
that "A location to be effectual must be good at the time it is 
made,"'^ as that doctrine was understood when it was announced, 
has been abandoned by the United States Supreme Court in the 
situation where the acts of location have been performed without 
discovery and then later, before the rights of third persons inter- 
vene, there is a discovery by the locator ;^^ and ex necessitate it 
must be abandoned where the acts of location have been performed 
without discovery on the claim except within the limits of a prior 
valid claim, and later, before the rights of third persons intervene, 
there is a discovery by the locator on a part of the located ground 
not in conflict with any prior claim."" Neither reason nor expe- 
diency will justify one rule for situation C, supra, and a different 
one for situation E. Situation D, supra, furnishes additional proof 
that situation E requires the same rule as situation C* The rea- 

"Upton V. Larkin (1885) 5 Mont 600, 604. 

"Campbell C. J., in Brewster v. Shoemaker (1900) 28 Colo. 176, 180. 
This passage was quoted with approval in Creede Mining Co. v. Uinta 
Tunnel Co. (1905) 196 U. S. 337. 348. 

"{i88i) 104 U. S. 279, 28s. 

"Creede Mining Co. v. Uinta Tunnel Co. (1905) 196 U. S. 337. 

•^hat such a location is validated by a discovery outside of the conflict 
area, see Tonopah & S. L. M. Co. v. Tonopah M. Co. (1903) 125 Fed. 408; 
Brewster v. Shoemaker (1900) 28 Colo. 176; Treasury Tunnel Min. & 
Reduction Co. v. Boss (1903) 32 Colo. 27. But in Colorado that discovery 
must be in a discovery shaft, and it seems that the latter must be desig- 
nated as the discovery shaft in the location certificate recorded, so if in 
Colorado a new discovery shaft is relied on there should be at least an 
amendment of record. McMillen v. Fernim Min. Co. (1903) 32 Colo. 38; 
Beals V. Cone (1900) 27 Colo. 473. 

■ "The case of Silver City G. & S. M. Co. v. Lowry (1809) 19 Utah 334 
was accordingly relied on m Tonopah & S. L. M. Co. v. Tonopah M. Co. 
(1903) 12s Fed. 408. 
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son why the old and literal logic of Belk v. Meagher has been 
abandoned as to the one situation by the United States Supreme 
Court itself, and doubtless will be as to the other when the question 
gets to that court, is that it is now seen that a location is not 
"made" until there is a discovery, and the order of discovery and 
the acts of location being now seen to be immaterial, the location 
is made when the acts of location plus discovery antedate the rights 
of the adverse claimant. 

But perhaps a word of caution is needed just here. The acts 
of location plus discovery can constitute a valid location where 
the discovery follows the acts of location only if the locator has 
not abandoned his inchoate location before the discovery, and 
probably also, where the first discovery was invalid because within 
prior located ground, only if in good faith he believed the dis- 
covery to be within locatable public domain. If, knowing his dis- 
covery to be within the lines of an elder valid location, he should 
go ahead with the acts of location, the locator would be an inex- 
cusable trespasser seeking to work fraud on the United States and 
on subsequent prospectors and on that ground alone his location 
might well be held to be invalid, even though subsequently and 
before other prospectors' came in to make locations the locator 
made a discovery in a part of his located ground not in conflict 
with the older claim.*' In any event the recognition of rights in 
an honest locator, who innocently got his original discovery on 
another's land but has since made a discovery on locatable ground 
within the original located ground, should not be refused just be- 
cause such recognition may encourage fraudulent attempts at lo- 
cation, but instead such fraudulent attempts should be dealt with 
in such other way as may be most expedient. 

F. Rights of a Locator Who Bases His Location on a Discovery 
in Prior Located Ground When Subsequently the Prior Locator 
Draws in the Lines of His Location In Order to Perfect the 
Second Location. 

If anything more is needed to make apparent the soundness of 
the conclusion in reference to situation E, it is found in this situ- 
ation F. 

"See note 24 stipra. Cf. Clipper Min. Co. v. Eli M. & L. Co. (1904) 
194 U. S. 220, which, however, related to a very different problem. In 
that case, at p. 331, the opinion quotes with approval the following lan- 
guage from Cosmos Exploration Co. v. Gray Eagle Co. (1901) 112 Fed. 
4, 17: "No right can be initiated on_ government land which is in the 
actual possession of another by a forcible, fraudulent or clandestine entry 
thereon." 
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Figure No. 2. 



a 



Claim No. 1 



Point X. 



Claim No. 2 
Point Y. 



Referring to Figure No. 2, let us suppose that Claim No. 2 is 
based on a discovery at Point X, that there is no discovery any- 
where else on Claim No. 2 and that Point X is within the lines of 
Claim No. i, a valid prior location, but without the locator of 
Claim No. 2 being aware, at the time of location, of that fact.'* 
Claim No. 2 then is invalid at the start. Now let us suppose that 
the owner of Claim No. i, when he and the locator of Claim No. 2 
find that the discovery of Claim No. 2 is on Claim No. i, decides, 
for a consideration, or otherwise, to draw in the lines of his claim 
to exclude Point X — ^as by drawing in his claim's side line to where 
the dotted line a-b appears on Figure No. 2. Isn't it apparent that 
when the lines of Claim No. i are so drawn in and the amendment 
of the location certificate of Claim No. i makes such drawing in 
effective, Claim No. 2 is validated because at that moment the 
discovery point of Claim No. 2 becomes a discovery point to per- 
fect Claim No. 2 just as much as a discovery at Point X would 

"Such was the case in Tonopah & S. L. M. Co. v. Tonopah M. Co. (1903) 
125 Fed. 408, due to the fact tiiat the second claim was laid out before the 
first location was completed, the monuments of the second claim being the 
first put up. See also Treasury Tunnel Min. & Reduction Co. v. Boss 
(1903) 32 Colo. 27, for another case of innocent mistake. 
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have perfected Claim No. 2 if Claim No. 2 had been the only 
claim located and the discovery at Point X had come after the acts 
of location? Point X cannot be under taboo as a discovery to 
perfect the location just because it once was within a valid loca- 
tion. A locator of mining ground need not be the first discoverer 
of the mineral in it; he need only adopt the discovery that some 
one else originally made, provided that at the time he adopts it 
the ground in which the mineral disclosed exists is open to the 
appropriation by him under the mining laws.^^ Since, therefore, 
a relocation may be made by the adoption by the relocator of the 
discovery of the original locator** it is clear that if an amended 
certificate for Claim No. 2 should be recorded after the drawing 
in of the side line of Claim No. i to the dotted line, the fact that 
the discovery point of the new location once was within a prior 
valid location would not be conclusive against the validity of the 
new location.*^ It would seem to be just as clear that the fact 
that the discovery point of the attempted new location is within the 
prior valid location at the time the acts of location are performed, 
if the junior locator acts innocently, will not keep that discovery 
point from serving as one if subsequently, and while the new 
attempting locator is maintaining his location so openly and per- 
sistently as to make it clear that he does not abandon it, the dis- 
covery point is itself abandoned to him by the senior locator. The 
adoption by the claimant of location No. 2 in Figure No. 2 of a 
discovery at Point X, when that point by abandonment by the 
owner of Claim No. i becomes open to such adoption and appro- 
priation by locator No. 2, ought to serve to support the Claim No. 
2 as effectually as would a discovery at Point Y, and such adoption 
is shown clearly by continued work or other acts of dominion 
following such abandonment. That such adoption will support 
Claim No. 2 where, in order to validate that claim, the owner of 
Claim No. i draws in his claim's lines so as to exclude Point X 
from them, is held in Tonopah & S. L. M. Co. v. Tonopah M. 
Co.*'' It is true that that case may be supported on the ground 
that there was also a new discovery in the junior claim outside 

"Jupiter Min. Co. v. Bodie Consol. Min. Co. (1881) 11 Fed. 666; Book 
V. Justice M. Co. (1893) s8 Fed. 106; Wenner v. McNulty (1887) 7 Mont. 
30; Hayes v. Lavagnino (1898) 17 Utah 185; Willeford v. Bell (1^7) 117 
Cal. xvii, 49 Pac. 6. 

"Hayes v. Lavagnino (1898) 17 Utah 185. 

"^But see Sullivan v. Sharp (1905) 33 Colo. 346. 

"(1903) 125 Fed. 408. But see dictum contra in Swanson v. Kettler 
(1909) 17 Ida. 321, 329. 
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of the origmal conflict area, but it is submitted that the ground 
here just discussed is as sound as that other, and that it is funda- 
mentally immaterial how the discovery point comes to be on 
locatable ground. 

When it is remembered that the language of Belk v. Meagher 
that "A location to be effectual must be good at the time it is 
made,"** is to-day interpreted to mean that the location is made 
when a vaUd discovery on ground subject to appropriation and 
within the originally located ground, by bringing tfie acts of loca- 
tion down to such discovery, gives the location life — ^the location 
being regarded as made or completed at that moment — and that 
discovery does not mean the finding of something new but merely 
the seeing and accepting of the necessary mineral deposit as the 
foundation of the location, it is apparent that so far as principle 
goes it can make no difference whether the discovery is a new one 
in ground never in the conflict area, or is an old one in land once 
conflict area, but now, by abandonment by the senior locator of 
his claim to it evidenced by the drawing in of the lines of his 
location so as to leave the ground unappropriated, no longer in 
any sense conflict area. A discovery in abandoned ground, old 
discovery though it be, may serve equally as a discovery for a new 
claim or as a valid discovery for an originally invalid location, 
unless authority is to override principle. If, in Figure No. 2, 
there had been no discovery in the conflict area while it remained 
such, but after Claim No. i drew in its lines the owner of Claim 
No. 2 had for the first time made a discovery at Point X in the 
ground abandoned by the owner of Claim No. i, no one would 
doubt the validity of Claim No. 2. It is submitted that on prin- 
ciple, Claim No. 2 is just as valid where the discovery at Point X 
antedated such abandonment, if the locator of No. 2 made his 
location in good faith.*^ 

It has to be admitted, however, that sound principle has been 
so far violated by Parrell v. Lockhart*^ that while the doctrine 
announced in that decision stands, Tonopah & S. L. M. Co. v. 
Tonopah M. Co.** probably cannot be supported except on the 
ground that discoveries outside of the conflict area perfected the 

*^Vide supra. 

"Such is the holding in Tonopah & S. L. M. Co. v. Tonopah M. Co.- 
(1903) 125 Fed. 408. See also Golden Link etc. Co. 29 Land Dec. Dep. 
Int 384. But see dictum contra in Swanson v. Kettler (1909) 17 Ida. 321, 
329. 

"(1908) 210 U. S. 142. 

"(igos) I2S Fed. 408. 
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claim, or, on the ground suggested by the Montana court in situ- 
ation I, infra, that the doctrine of Parrell v. Lockhart applies only 
where the first location is already perfected when the discovery 
on which the record is based is made within its limits. 

G. Rights in the Conffict Area of the Locator of a Junior Con- 
Meting Location, Based on a Valid Discovery Outside of the Con- 
Met Area, if Later the Senior Location is Abandoned. 

It being true that the whole of a location which conflicts with 
no other but is void for want of any discovery springs into exist- 
ence as a valid location when and just because subsequently and 
before third parties acquire rights in the ground the locator makes 
a valid discovery within the located bounds, it ought to be clear 
on principle that if a valid location is void only as to a part which 
conflicts with a prior valid location it becomes valid as to that 
part also when the prior valid location ceases to be such through 
abandonment, because then, just as when the whole location was 
void for want of any discovery, but has at last got a discovery, 
the whole location can be valid and therefore is valid because 
supported by a valid discovery. In other words, just because the 
junior locator is in effect there on the ground holding out his 
hands for the conflict area which would have been his but for 
the first right of the senior locator to retain it, and because by 
his discovery plus the acts of location he has been second only 
to the senior locator to put in his request for the conflict area, 
and is qualified to receive it at the time when the senior 
locator abandons it, the piece of ground in question should 
be awarded to him in preference to some third person who, with 
full knowledge of the second locator's standing and prior re- 
quest, seeks to get in ahead of him just because the request was 
not repeated in a specific manner, i. e., by a re-performance of the 
acts of location or by an amendment of record. Since a request 
for a whole location made by acts of location without discovery 
does not have to be repeated following discovery to be effective, 
why should a request for part of a location made by acts of loca- 
tion and a discovery be denied just because a senior locator had 
a preference right to the thing asked for, which right he has aban- 
doned? No sympathy need be wasted on the third person who 
comes in later and seeks to prevail over the junior locator, for 
he knows of the junior locator's prior claim and is simply seek- 
ing to use a technicality to deprive the junior locator of that which 
he ought to be allowed to retain. The contest is between the 
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covetousness of the third person and the ignorant good faith of 
the junior locator, and it is not to the credit of our American 
Mining Law if covetousness is to be allowed to prevail. Lavag- 
nino V. Uhlig*^ looks in favor of the junior claimant and Farrell 
V. Lockhart*' looks in favor of the covetous third person, though 
neither case is necessarily in point since each was probably 
a case where the senior claim was only forfeitable and not aban- 
doned. Lavagnino v. Uhlig, however, may well be made in point 
by treating it as a case of abandonment of the conflict area by the 
senior locator to the junior shown by the foilure to perform the 
annual labor with full knowledge of the conflicting junior loca- 
tion; while the dictum in Farrell v. Lockhart, which makes in- 
valid a claim based on a discovery within the limits of a valid 
claim unless at the time the second location was made there had 
been an actual abandonment of the original senior location ought, 
in any event, to be confined to the exact situation stated and should 
by no means be extended to prevent a second location, valid be- 
cause based on a discovery outside of any subsisting valid loca- 
tion, from acquiring, by the abandonment of a senior location with 
which it conflicts, the area in conflict. 

This situation G is clearly on all fours with situation F. The 
rights of the junior locator should be recognized to be superior 
to those of the covetous third person unless, indeed, the bugaboo 
of injury to vested rights discussed under situation K, infra, is 
to stand in the way. 

H. Rights of a Locator Who Bases His Location on a Dis- 
covery in Prior Located Ground When Subsequently the Prior 
Locator Abandons His Prior Location. 

In view of the discussion of the previous cases, it would seem 
clear on principle that if in any way a second location, invalid 
when the acts of location are performed because the discovery is 
in the senior location,- can be made to exhibit a discovery (and 
discovery shaft where the latter is needed) prior to the acquisition 
of rights by third parties, that location, if made and maintained 
in good faith,*^ will forthwith be perfected. Referring to Figure 

"(190S) 198 U. S. 443. 

"(ipoS) 210 U. S. 142. 

"It may be so made and maintained, for instance, where the second 
locator erroneously supposes that the first locator has abandoned his claim 
after doing the annual labor on it, or misjudges the boundary lines of 
Claim No. i, or honestly believes that Claim No. 1 is invalid for want of a 
sufficient discovery, or is forfeitable when it is not. 
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No. I again, it would seem on principle as if Point Y offered no in- 
trinsic advantage over Point X as a discovery point to perfect 
Claim No. 2, and as if therefore the sole important thing to per- 
fect Claim No. 2 would be either a discovery outside of the con- 
flict area at some point such as Y, or the disappearance or such 
other disposition of Claim No. i as will end the right of the owner 
of Claim No. i to the area in conflict between that 
claim and Claim No. 2 and so make Point X a dis- 
covery point that could serve as such for Claim No. 2. As we 
saw in situation F, Point X can be, and has been held, by 
one court, to be such a claim perfecting discovery point where 
the owner of Claim No. i draws in the lines of his claim 
expressly to leave Point X as a discovery point for Claim No. 
2, t. e., abandons the conflict area for the express pur- 
pose of perfecting Claim No. 2. Just as much on principle, it is 
submitted, must any complete abandonment of Claim No. i per- 
fect the location of Claim No. 2, even though such abandonment 
follows the acts of location for Claim No. 2, if it comes before 
third persons have validly located the ground covered by Claim 
No. 2 and if the owner of Claim No. 2 has not himself abandoned 
his claim. Abandonment of Claim No. i erases that claim from 
the public domain and leaves Claim No. 2 with a discovery point 
— namely. Point X — in public land of the United States not ap- 
propriated by anybody except the claimant of Claim No. 2, and if 
he is still a bona Me claimant of Claim No. 2, that claim is on 
principle instantaneously perfected. 

How, in the absence of circumstances showing bad faith, any 
different conclusion is possible as a matter of principle — of legal 
logic — it is impossible to see. Nevertheless, in Parrell v. Lockhart 
the United States Supreme Court has announced that the abandon- 
ment of Claim No. i must precede the acts of location of Claim 
No. 2 for that claim to be valid, where Claim No. 2 is based 
on a discovery only at Point X, and that although abandonment of 
Claim No. i takes place after Claim No. 2 is located, and although 
the locator of Claim No. 2 is found after the abandonment of No. i 
working Claim No. 2, a third locator who comes in thereafter and 
relocates either Claim No. i or Claim No. 2 will prevail over the 
attempted locator of Claim No. 2. The moment after Claim No. i 
was abandoned, the owner of Claim No. 2 by making a discovery 
for the first time at Point X or at Point Y could perfect his whole 
claim even as to Point X and the rest of what had been conflict 
area — for a claim dates from discovery, and at that time it would 
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all be subject to location — ^and yet even though he was working at 
Point X the moment after the abandonment of Claim No. i, claim- 
ing it as a discovery and blissfully unconscious that it ever was 
on Claim No. i, his rights are said in Farrell v. Lockhart to be 
nothing. Whatever else may be said of the dictum to that effect 
in that case, this much is true: either it is wrong on principle or 
the doctrine of Creede Mming Co. v. Uinta Tunnel Co. that a claim 
may be perfected by a discovery following the acts of location is 
wrong on principle. There is, however, at least one case which 
supports the dictum in Farrell v. Lockhart, the conflict area being 
abandoned after the junior location and before the third person 
sought to relocate,^* though Brown v. Gurney*' which has been 
supposed to be another, is distinguishable on the ground now to be 
noticed. 

When it is said that Farrell v. Lockhart is wrong in prin- 
ciple, or rather, that the dictum in it that abandonment of the 
senior claim must precede the location of the junior claim 
for the junior, if based on a discovery in the conflict area, 
to be valid as against a subsequent relocator of the conflicting 
senior claim, is wrong in principle, it has to be admitted that public 
policy justifies a very similar rule in the similar situation of a min- 
ing location attempted in an Indian' Reservation, which is after- 
wards thrown open to mining location, and perhaps in the situation 
of an attempted mining location of ground embraced at the time in 
a pending application for patent. The Indian Reservation case is 
clear because due protection to the Indians requires that the loca- 
tion of mining claims on an existing Indian Reservation be thor- 
oughly discouraged by making an attempted location wholly in- 
capable of effect except on the substantially complete reperformance 
of the acts of location.'"' The attempted location of ground cov- 
ered by a pending application for patent raises the question whether 
by the application for patent the ground is not so effectually in 
custodia legis that sound public policy requires that the attempted 
location of the ground prior to an express abandonment of it be 
absolutely ignored.'"^ Such was the rule prior to the act of 189 1 
in regard to mining locations attempted on Mexican land grants, 

"Difresne v. Northern Light MJn. Co. (1905) 2 Alaska 592. See also 
Moorhead v. Erie M. & M. Co. (1908) 43 Colo. 408. 

"(1906) 201 U. S. 184. 

"Kendall v. San Juan Min. Co. (1892) 144 U. S. 658. See Noonan v. 
Caledonia Min. Co. (1887) 121 U. S. 393- 

"Brown v. Gurney (1906) 201 U. S. 184. 
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for such locations attempted or other appropriations of land sought 
while the grants were sub judice seem to have been incapable of 
validity without subsequent action by the attempted locator or 
appropriator.'* It is upon that ground that Brown v. Gurne'f^ 
may be supported, and yet the dictum in Farrell v. Lockhart about 
the need of prior abandonment of senior ground to make the .con- 
flicting junior claim valid be disapproved. 

In Brown v. Gurney'^* the facts were that under an application 
to patent a lode claim, the land department refused to issue patent 
for the whole claim, because two portions of the claim were sepa- 
rated by a patented placer, and the department therefore required 
the applicant to elect which tract he would patent. He elected to 
take and patent the north end of his claim. Three different people 
tried to locate the south end. The first prospector (Brown) located 
immediately after the land office had refused patent to the whole 
and had finally required the applicant to make an election. The 
second prospector (Gurney) located after the applicant had filed a 
written election to take the north end. The third prospector 
(Small) located immediately after the subsequent final order of 
cancellation of entry for the south piece was entered in the land 
office. It was held that the refusal of a patent to the whole did not 
restore the south piece to the public domain, that the formal order 
of cancellation merely recorded a preexisting fact, and that the 
first prospector to locate after the entryman abandoned the south 
end by electing to patent the north end had the better right. Min- 
ing land covered by an existing application for patent may well be 
deemed sub judice, and as such incapable of being subjected even 
to inchoate rights of third parties until the land ceases to be sub 
judice, and it may well be said to cease to be sub judice when the 
applicant elects to retain other ground under an order of the land 
department requiring the applicant to elect what he will retain and 
what he will give up. Brown v. Gurney, therefore, could stand as a 
binding precedent, and yet Farrell v. Lockhart be reversed. Brown 
V. Gurney is not necessarily inconsistent with Lavagnino v. Uhlig, 
and if it is not to be overruled — there seems to be no genuine public 
policy calling for the continuance of a special rule applicable only 
to lands covered by pending applications for patent — ^the fact that 

•"Lockhart v. Johnson (1901) 181 U. S. S16; Southern Pac. R. Co. v. 
U. S. (1906) 200 U. S. 354; Newhall v. Sanger (1875) 92 U. S. 761. 

"(1906) 201 U. S. 184. 

"Supra. 
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it lays down a rule which on principle can apply only to land that 
is sub judice ought to be emphasized.'* 

I. Rights of a Locator Who Makes His Discovery Within the 
Bounds of an Inchoate Senior Location That is Never Completed. 

A very similar situation to situation H just discussed, or more 
accurately, a special phase of that same situation, is that where 
discovery of Claim No. 2 is made in the boundaries selected, or 
open to selection for Claim No. i, which at the time is being located, 
but Claim No. i is never perfected. The only reason for treating 
this situation I apart from situation H is the doubt whether the 
doctrine announced in Farrell v. Lockhart applies except where 
Claim No. i is a perfected claim at the time when the discovery of 
No. 2 is made in the conflicting or possibly conflicting area. As 
has been pointed out in a recent Wyoming case : 
<«* * * at what stage in the location proceedings the ground 
becomes segregated from the public domain, so as to invalidate a 
junior conflicting location from the beginning, is a question upon 
which there is not a uniformity of decision."*' 

In Colorado a location notice made and posted upon a valid dis- 
covery is deemed such an appropriation of the ground specified in 
■the notice that a second location based on a discovery in such 
ground within the period allowed by law for the perfecting of the 
first location is held to be void,"^ and if the doctrine announced in 
Farrell v. Lockhart is to stand that conclusion probably will be 
sanctioned by the United States Supreme Court. But in Nevada 
the doctrine is announced that the ground is not segregated by 
notice so as to invalidate Claim No. 2, but that Claim No. 2 is not 
invalidated unless in addition to the posting of the notice Claim 

"The statement in Brown v. Gumey, supra at p. 191, that "Of course it 
is essential that at the date of a location the ground located on should be 
part of the public domain" must be read in the light of the language in 
Creede Mining Co. v. Uinta Tunnel Co. (1905) 196 U. S. 337, 351-352, 
hereinbefore quoted that the federal statute simply requires that no loca- 
tion shall be considered as complete until there has been a discovery. The 
date of a location, since it must date from discovery, is not when the acts 
of location are performed, but when those acts are performed in good 
faith, a discovery has been made, and the ground is locatabkj and all these 
come true without the acquisition by third persons of valid intervening 
rights. But_ for the doctrine that because the land was stib jttdice it was 
against public policy to allow Brown to acquire any rights by his attempted 
location, Brown, the first prospector, if not an objectionable trespasser, 
should have been awarded the land in Brown v. Gurney. 

"Bergquist v. W. Va.-Wyo. Copper Co. (1910) 18 Wyo. 234, 106 Pac. 
673, 683. 

"Sierra Blanca M. & R. Co. *. Winchell (1905) 35 Colo. 13. 
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No. I is actually staked or monumented within the period allowed 
by statute."' A similar doctrine seems to exist in Washington,"* 
and in Montana it is held that until the senior claim is perfected 
the first locator has merely 

"a preference privilege of making a location which, when com- 
pleted, will result in the appropriation of the area covered by it, 
to the exclusion of any junior location with which it conflicts" 

and in consequence the junior claim based on a discovery in the 
area to which the preference right applies will not be invalidated 
imless the senior location is completed.'" The Montana court was 
driven to its view, however, by its extraordinarj' doctrine that de- 
spite a notice claiming specific ground the first discoverer may 
swing his claim during the period allowed to perfect his location so 
as to take in any direction he sees fit the distance from discovery 
claimed in the notice, although thereby an innocent junior locator 
is cut out.'^ It is not surprising that a court which holds such a 
doctrine was unwilling to say that 

"the posting of an initial location notice effected an absolute with- 
drawal from exploration of the whole area within a circle described 
by swinging about the point of discovery as a center, the longest 
distance claimed from the point of discovery, over any part of which 
the completed location might be laid during the time allowed by the 
statute for its completion."'* 

The Supreme Court of the United States, however, would 
doubtless take the sounder course of repudiating Saunders v. 

"Nash V. McNamara (1908) 30 Nev. 114, 142. 

"Cf. Paragon Mining & Development Co. v. Stevens Co. Exploration 
Co. (1906) 45 Wash. 59. 

"Street v. Delta M. Co. (1910) 42 Mont. 371, 384, 112 Pac. 701, 705, 
approving on that ground the earlier case of Helena Gold & Iron Co. v. 
baggaley (1900) 34 Mont. 464. If the senior claim is completed and in 
its completed form occupies the same space_ as that staked for the junior, 
the latter is, of course, invalidated. Bergquist v. W. Va.-Wyo. Copper Co. 
(1910) 18 Wjro. 23S) 106 Pac. 673. A dictmn in the opinion states that 
the claim so invalidated "would not be revived by any subsequent for- 
feiture or abandonment of the senior location" (106 Pac. at 684). Cf. a 
similar holding where the day before a claim was forfeitable for failure 
to perform the annual labor the claim owner started to resume work and 
a relocation made the next day was held void even though the claim owner 
who had resumed work abandoned the resumption and the claim five or 
six days later. Jordan v. Duke (1898) 6 Ariz. 55. See also the case 
where a location on an excessive claim prior to the senior locator's desig- 
nation of what should be deemed excess was held void. Jones v. Wild 
Goose etc. Co. {1910) 177 Fed. 95. See note 85 infra, in the next number 
of this Volume. 

"Sanders v. Noble (1899) 22 Mont. no. See Bramlett v. Flick (1899) 
23 Mont. 95. 

"Street v. Delta M. Co. (1910) 42 Mont. 371, 381, 112 Pac 701, 704. 
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Noble,'"' and having done that it, if unable to see the error of 
Farrell v. Lockhart, would doubtless adopt the Colorado view. 

Situation H simply brings into bolder relief the error in the 
dictum in Farrell v. Lockhart; for surely, unless driven to that con- 
clusion by overwhelming necessity, a court ought not to hold that 
a location is void just because at the time it was initiated a prior 
prospector had started to make a location which he never com- 
pleted.** 

(to be concluded.)*" 

George P. Costigan, Jr. 
Northwestern University. 

"(1899) 22 Mont no. 

"In Kinney v. Fleming (1899) 6 Ariz. 263, the court was able to find 
an abandonment of the initiated location prior to the second prospector's 
location. 

"In the next number of this Volume. 



